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party to be charged, is not an accept- payment of a debt) "binding asaguar- 

ance at all in the eye of the law. * * * anty, reasonable notice must be given 

It has been said that notice of accept- that it is accepted as such, and credit 

ance is not necessary where the agree- given on the faith of it." * * * " This 

ment to accept the guaranty is contem- rule as to notice, it seems, does not 

poraneous with it : Wildes v. Savage, 1 apply to cases where the guarantor and 

Story 26. This has been generally con- creditor reside in the same city, and the 

sidercd an exception to the rule,*** agreement to accept is contemporaneous 

but it merely affirms that when the guar- with the guaranty." 

antor is present, and the agreement to See also, White v. Reed, 15 Conn, 

accept is made the moment he offers it, 457 ; Lawson v. Town, 3 Ala. 373 ; 

this is notice, and surely neither law Tuckerman v. French, 7 Greenl. 115; 

nor common sense require more." Kay v. Allan, 9 Barr 320; Unangst v. 

So in Cahuzac $• Co. v. Samini, 29 Hi 'bier, 2 Casey 153 ; Musseyv. Rayner, 

Ala. 288, the court (Stone, J.) decides, 22 Pick. 224; Beckman v. Hale, 17 

"To render an offer" (to guaranty the Johns. 134. G. W. Reed 
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An employee is entitled to have furnished to him machinery that is safe and of 
a proper kind, but this means not that it shall be such as will make accidents im- 
possible, but that in view of the advantages to the business it shall be the best. 

While it is the duty of a railroad company to use the best practicable appliances 
in the construction of its own cars, yet it is not negligence to receive from con- 
necting roads for transportation over its own line, cars differently constructed. 
If the cars are such as are in ordinary use upon other roads, it is the duty of the 
company to receive them, and it is not liable to its own employees who may be 
injured by the unfamiliar machinery. 

The construction of railroad cars, the mode of working them, and the effect of 
a particular thing on their safety and usefulness, are questions upon which the 
opinion of experts is admissible. 

Appeal from Cass Circuit Court. 

The plaintiff, claiming to be an employee of defendant, whose 
duty it was to couple and uncouple cars, was injured while in the 
performance of his duty without fault on his part, but through the 
fault and negligence of the defendant, as he claimed. The act of 
negligence stated in the petition consisted in having on its track 
cars, " the couplings, bumpers or chafing irons, commonly called 
dead-woods," which were not the usual ones in use upon said road, 
nor such as had been in use thereon at any time during which 
plaintiff had been in the employ of defendant; " but that the same 
were of an old and unusual pattern, not now in use upon the cars 
of defendant, and were imperfect and defective." While engaged 
in coupling such cars the plaintiff was injured. 
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There was a trial, verdict and judgment for plaintiff, and defend- 
ant appeals. 

Wright, Cratch $• Wright, and Rising, Wright $• Baldwin, for 
appellant. 

Sapp, Lyman £ Anient, for appellee. 

The opinion of the court was delivered by 

Seevers, J. — The plaintiff had only been working for defend- 
ant three or four days when he was injured. He had no previous 
experience in the business. There was no evidence tending to 
show the cars were out of repair ; the contrary clearly appeared. 
There is no dispute but the cars the plaintiff attempted to couple 
had at each end double dead-woods on each side of the draft-iron, 
about a foot from it, and projecting out even with the draft-iron. 
The evidence did not show the cars to be faulty in their construc- 
tion in any other respect. They did not belong to the defendant, 
but had been received on its track in the ordinary course of busi- 
ness from some connecting road. The uncontradicted evidence 
was that cars constructed as these were, were used by Eastern 
roads and were more or less frequently hauled over Western roads, 
including defendant's; being usually employed in the through 
freight business. The double dead-woods are not used by Western 
roads generally in constructing their own cars. It was, however, 
disclosed by the evidence that they are so used by the Illinois 
Central Railroad. The defendant's cars are constructed with but 
a single dead-wood on each end, through which runs the draft- 
iron. It did not appear from the evidence how long the double 
dead-woods had been used or how old the pattern was. 

The court instructed the jury as follows: 

" The specific matters which the plaintiff charges against the 
defendant in this case as negligent are, that it had upon its track 
in its yard, and required him to .work about cars that were 
improperly constructed ; in that they had couplings and buffers of 
an old and unusual pattern, differing from those usually in use on 
defendant's road, and different from any plaintiff had before seen 
or worked with, and more dangerous than those ordinarily in use, 
and that he was not informed thereof. 

" It is the duty of the defendant, so far as its own cars, or cars 
controlled by it, are concerned, to place upon its track, anxl in use 
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by its employees, only such as are well constructed for the purpose 
for which they are used, and to see that they are equipped with 
such appliances as experience shows are best calculated to insure 
the safety of its employees. 

" It is also the duty of the defendant, under the law, to receive 
and draw over its railway the cars of any connecting railway when 
requested, provided such cars are in good repair and properly con- 
structed and equipped. 

" But the defendant is not obliged, and ought not, to receive 
upon its track and compel its employees to handle cars which by 
reason of want of repair or faulty construction, or improper appli- 
ances, are shown by experience to be so dangerous to the lives of 
its employees as that ordinary prudence would forbid their use. 

"And if the cars which caused the injury to plaintiff were, by 
reason of having the double dead-woods or buffers, so extraordi- 
narily dangerous to handle as that ordinary prudence would forbid 
their use, then it would be negligent on the part of the defendant 
to either have such cars of its own on its road, or to receive from 
other roads and transport them, and require its employees to 
handle them." 

This instruction submits to the jury to be determined : 1. 
Whether cars constructed as these were are "more dangerous than 
those ordinarily in use." 2. Have the cars in question been 
" shown by experience to be so dangerous to the lives of its em- 
ployees as that ordinary prudence would forbid their use?" 3. 
Whether the cars were, by reason of "having the double dead- 
woods or buffers, so extraordinarily dangerous to handle as that 
ordinary prudence would forbid their use ?" If these several pro- 
positions, or any of them, were found in favor of the plaintiff, then, 
as a matter of law, the defendant was negligent in receiving and 
having such cars on the road. 

The jury were further instructed: "In determining whether 
cars so equipped with double dead-woods or buffers are so unusual, 
old-fashioned and dangerous as that it will be negligent to use 
them, you ought to consider the difference between their construc- 
tion and that of other patterns, the manner in which couplings 
have to be made, whether defendant has such cars of its own in 
use, and how generally they are in use upon well-equipped roads, 
and whether or not any discrimination has ever been made by rail- 
road companies or experienced railroad men against cars so con- 
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structed, and any other matters shown in evidence bearing on this 
question." 

This instruction contains another thought at least on the same 
subject, which is that in determining the question of negligence, 
the jury might take into consideration "whether the defendant 
had such cars of its own in use." 

The foregoing instructions constitute the law of the case, and 
therefore the conclusion is irresistible that the material question 
for the jury was whether these cars were more dangerous than 
those ordinarily in use, or so extraordinarily dangerous to handle 
as to make it negligence to receive them. 

Two witnesses on the part of the defendant gave evidence as to 
the construction of the cars, and it is not claimed they were not 
competent as experts. 

They were asked by counsel for defendant, what advantage 
double dead-woods afforded to cars ; what effect they would have, 
if any, in protecting the cars from being driven together in the 
course of transportation ; whether with a higher degree of caution 
cars so equipped could be coupled with safety. Upon the grounds 
of incompetency and irrelevancy, objections to these questions 
were sustained. 

The questions were evidently designed to elicit from the witnesses 
that the cars were not improperly constructed, and that they pos- 
sessed certain advantages because of the double dead-woods. If 
this had been shown it would have tended to justify their use. 
Even if more dangerous to employees, the other advantages might 
more than overbalance this defect. Employees are only entitled 
to have used the best practical appliances, having in view the busi- 
ness of the road. It will not do to say that only such appliances 
shall be used as will render accidents impossible. The additional 
danger from 3uch cars, must be regarded as ordinary and incidental 
to the business. If their use was justifiable under any circum- 
stances, the degree of caution required was material, and whether 
or not they could be coupled with safety. 

The case at bar, we think, is distinguishable from Hamilton v. 
The D. V. Railroad Co., 36 Iowa 31, and Muldowney v. The 
Illinois, §c, Railroad Co., Id. 462. In the former, the question 
was: "What is the proper way to couple cars when timber pro- 
jects" over the end of the cars. This question had reference to 
the conduct of the plaintiff, and the design was to show he had not 
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used proper care, and it was said, "certainly an opinion of the wit- 
ness in regard to the caution exercised by the plaintiff is not 
admissible." In substance the same ruling under a different state 
of facts was made in the Mwldowney case. 

It is admitted that no general rule can be laid down on this sub- 
ject. The nearest approach thereto is, we think, stated in the 
Muldowney case. It is there said, among other things : " Where 
the question so far partakes of the nature of a science as to require 
a course of previous habit or study in order to the attainment of a 
knowledge of it," the opinion of witnesses competent to speak, 
should be received. The construction of cars, the mode and 
manner of operating them, and the effect of a particular thing on 
their safety and usefulness is a habit, study or science. 

We feel satisfied that the ordinary juror would not know the 
effect of these double dead-woods, or whether they possessed any 
advantages or disadvantages over others. We, therefore, think the 
court erred in excluding the evidence sought to be introduced. 

Taking the foregoing instructions together, the rule is laid down 
that the defendant was bound to receive and haul these cars over 
its road only in the event the jury should find that they were in 
good repair and properly constructed, and the jury were authorized 
to find, because of the double dead-woods, they were improperly 
constructed, notwithstanding the uncontradicted testimony showed 
they were in the usual course of business used on other roads. 

As has been said, it was the duty of the defendant to make use 
of the best practicable appliances known and in use in the con- 
struction of its own cars. Greenleaf v. III. Cent. Railroad Co., 
29 Iowa 14. But what should be the rule in a case like the 
present was not determined. If the jury have the right to infer 
negligence because of the double dead-woods, then it is, and must 
continue to be negligence, in and of itself, for the defendant to 
receive such cars or haul them over its road. This precise ques- 
tion, as to cars constructed like these, was determined in I., B. & 
W. Railroad Co. v. Flanagan, 77 111. 365, and it was held that 
such act did not constitute negligence. 

It must be borne in mind that the question is, whether it is neg- 
ligence for the defendant to receive and transport cars of other 
roads in general use, and in the ordinary course of business which 
are not constructed with the most approved appliances. 

Public policy has some bearing on this proposition. It is 
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undoubtedly of great importance to the trade and commerce of the 
country that a car once loaded should go through to its destination 
without breaking bulk. It is unnecessary, it is believed, to enlarge 
on this point, as its importance will be readily acknowledged. 

Suppose, then, the Union Pacific Railroad Company should deliver 
a car constructed as these were to the defendant, which was loaded 
with merchandise destined for New York, and as provided in the 
code, sect. 1292, and in strict accordance therewith, request the 
defendant to transport the same, would the defendant be bound to 
receive sucb car, and for a refusal, would it be liable in damages — ■ 
the only ground of refusal being that it was dangerous to its 
employees to transport such a car, while, on the other hand, it 
would be shown that cars so constructed were in use on all other 
roads. 

It is sufficient to say that it admits of great doubt whether such 
a defence should be permitted to prevail. 

The occasional or frequent use of such cars on any road in the 
ordinary course of business, is one of the ordinary risks an 
employee assumes. He knows, or is bound to know, that cars 
from other roads are being constantly hauled over the road whose 
employee he is. The most ordinary observation will teach him 
this. He must know these cars may be differently constructed. 
To our knowledge, at least, there is no general rule in relation 
thereto, and the evidence in this case discloses the fact that none 
such exists. He may well require that the cars provided by the 
company whose employee he is should have all the modern. appli- 
ances; but it is not reasonable that he, at the expense of the com- 
merce of the country, should require this as to all other cars that 
may be transported in the usual and ordinary course of business. 
The question is not in the case whether one company is bound to 
receive from another cars which are out of repair. We have, 
therefore, no occasion to determine it. 

It follows, from what has been said, that in giving the instruc- 
tions aforesaid the court erred. Reversed. 

The principal case discusses the lia- where the danger is obvious, is settled 

bility of the master for injuries to the also by the case cited of /., B. $• W. 

servant occasioned by the instrumen- Railroad Co. v. Flanagan, 77 Ills. 365, 

tality employed in the transaction of and also by Fort Wayne, Jack. <$• Sag. 

the business. That the employer is not Railroad Co. v. Gildersleeve, 33 Mich, 

liable for the injury resulting from 134. 

coupling cars of different construction, But it is apparent that injuries to the 



BALDWIN v. CHICAGO, &c, RAILROAD CO. 



767 



employee from the agency employed 
may be of as great variety as the 
agencies themselves. What then are 
the underlying principles upon which 
the liability of the master is to be de- 
termined in such case3 1 

It is a well-established general prin- 
ciple that the master is bound to furnish 
such appliances as are reasonably neces- 
sary for the safety of his employees : 
Greenleaf v. III. Cent. Railroad Co., 29 
Iowa 1 5 ; Mad River fr Lake Erie Rail- 
rotid Co. v. Barber, 5 Ohio St. 511 ; 
Laning v. N. Y. Cent. Railroad, 49 N. 
Y. 521. 

When he has done this he has ordin- 
arily discharged his duty, since the ser- 
vant must necessarily take the risks 
which are incident to the business, and 
which cannot be foreseen. Besides, 
there never can be implied an obliga- 
tion on the part of the master to take 
more care of the servant than he may 
reasonably be expected to do of him- 
self : Priestley v. Fowler, 3 Mees. & 
Wels. 5. 

The principle we are considering is 
modified by the fact that in our time 
most of the cases arise where the mas- 
ters are corporations, which are obliged 
to intrust the construction of their 
machinery to others, and the manage- 
ment of it to the fellow servants of 
those who may be injured. 

In such cases the only ground of 
liability of the master to the employee 
for injuries resulting from the careless- 
ness of a co-employee, is that which 
arises from personal negligence, or 
from want of proper care and prudence 
in the management of the business, or 
in the selection of the agents or appli- 
ances: Warner v. Erie Railway Co., 39 
N. Y. 468. 

The doctrine that one servant cannot 
sue the master for injuries occasioned 
to him by a fellow servant, is extended 
to the case of the construction of the 
instrumentality by which the injury hap- 
pened ; as where a servant miscon- 



structed a scaffold, in consequence of 
which a part of it broke, whereby a fel- 
low servant fell to the ground and was 
killed : Wigmore v. Wigmore, 5 Exch. 
352. 

But the circumstances of construction 
may be such as to impute negligence to 
the master, in which case he will be lia- 
ble : Ford v. Filchburg Railroad Co., 
110 Mass. 260. 

So, the master will be liable if he 
gives special directions as to the em- 
ployment of a machine, and a compli- 
ance with which leads to an accident : 
Ind. $• Gin. Railroad Co. v. Love, 10 
Ind. 554. 

In this connection also, the question 
of liability may arise where the servant 
whose neglect causes the injury, is supe- 
rior in employment to the servant who 
is injured. We understand, this prin- 
ple, as creating liability, is only applied 
where the business in which the servants 
or agents are employed, is different in 
its general character and purpose, and 
where the two servants cannot be said 
to be acting in concert with each other, 
or in such a way that the duties of each 
have reference to and directly tend to a 
common end : Hard, Admr., v. Vt. Sf 
Con. Railroad Co., 32 Vt. 473. 

The cases frequently turn upon the 
question of notice of the quality and 
fitness of the instrumentality employed ; 
the doctrine being that before an em- 
ployee can recover for an injury hap- 
pening to him in the course of his ser- 
vice, through defects in the machinery 
used in the discharge of his duties, 
he must prove actual notice to the 
master of the defects : McMillan v. 
Saratoga If Wash. Railroad Co., 20 
Barb. 449 ; Keegan v. Western Railroad. 
Co., 4 Selden 175 ; Mad River fr L. S. 
Railroad Co. v. Barber, 5 Ohio St. 565 ; 
Hayden v. Smithville Manuf. Co., 29 
Conn. 548. 

And, if the employee has the same 
means of knowledge of the appliances 
of the business that the master has, he 
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cannot recover for injuries occasioned 
by those appliances being defective : 
Hayden v. Smitlwille Manuf. Co., supra; 
Priestly v. Fowler, supra ; Seymour v. 
Maddox, 16 A. & E. N. S. 326 ; Williams 
v. Clongk, 3 Hurls. & Norm. 258 ; Hard 
Admr. v. Vt. §■ Con. Railroad Co., supra. 
And if the employee has knowledge 
of the defects, and the master not, the 
latter will not be liable : McGlynn v. 
Brodie, 31 Cal. 376. 

So, where both parties know of the 
defects, each takes the risk, and the 
master will not be liable unless he gives 
special directions : Ind. fr Cin. Railroad 
r. Love, 10 Ind. 557. 

Where the defects are not known, and 
could not be learned, as concealed 
defects in the timbers of a bridge, the 
master is not liable : T. P.fr W. Rail- 
way Co. v. Conroy, 61 Ills. 162. 

Nor where the character and suffi- 
ciency of a railroad switch is unknown : 
Ladd v. Neto Bedford Railroad Co., 
119 Mass. 412. 

Nor from the falling of the roof of a 
mine : Hall v. Johnson, 3 Hurls. & C. 
589. 

Nor where a machine was used for a 



dangerous and improper purpose, and 
one for which it was not provided nor 
intended: Fetch v. Allen, 98 Mass. 572. 

Nor where the defect in a ladder was 
unknown : Chicago Sf Alton Railroad Co. 
v. Piatt, 89 Ills. 141. 

But it is the imperative duty of the 
master to select fit and competent ser- 
vants, and he will be held guilty of 
negligence if he fails to do so : Oilman 
v. Eastern Railroad Co., 10 Allen 238; 
Warner v. Erie Railway Co., 39 N. Y. 
468 ; Frazier v. Perm. Railroad Co., 38 
Pcnn. St. 164 ; Lawler v. Androscoggin 
Railroad Co. , 62 Me. 466. 

It has been held, however, that where 
a servant of good character and proper 
qualifications has been employed, these 
traits will be presumed to continue in 
him until the master has notice of a 
change, or of such faets as would put a 
reasonable man upon inquiry: Chapman 
v. Erie Railway Co., 55 N. Y. 585. 

Where the ground of liability is the 
neglect to select fit and competent ser- 
vants, this must be specially alleged : 
Lawler v. Androscoggin Railroad Co., 
supra. C. H. W. 



/Supreme Court of Missouri. 

THE STATE v. COLLIER. 

Where a candidate for a public office publicly pledged himself to the voters 
of his district that, if elected, he would perform the duties of his office for less 
than half the fees allowed by law, and in consequence of such representations 
and pledge, taxpayers were induced to vote for him, who would not otherwise 
have voted in his favor, whereby he was elected : Held, that such an offer and 
pledge tended to corruption, was demoralizing in its tendencies and utterly sub- 
versive of the plainest dictates of public policy, and that the title to the office 
thereby obtained was invalid. 

On demurrer to quo warranto. It appeared that at a conven- 
tion of the taxpayers of Callaway county, held in August 1878, to 
nominate candidates for certain offices, the respondent offered a 
resolution that the nominees of the convention should pledge them- 
selves to perform the duties of the offices to which they might be 



